[hereinafter Reinfrastructures employing UWB technology in the hope of creating public pressure for loosening FCC UWB regulations. 4 This article provides a thorough analysis of the legal options available to tribes in attempting to obtain the legal right to use UWB-based communication systems. Part II describes the dire needs of Native Americans in the telecommunications arena and Part III explains how UWB technology could provide a solution. Parts IV and V investigate FCC policy regarding UWB technology and tribal telecommunications services. Finally, Part VI sets forth the legal strategies available to tribes wishing to use UWB-based communication systems. Initially, tribes can seek a declaratory judgment in court that: (1) tribal sovereignty bars FCC regulation of tribal telecommunications services; or (2) the FCC has a responsibility to exempt tribes from UWB restrictions. Alternatively, tribes can petition the FCC to waive their UWB regulations. We demonstrate that litigation would be time-consuming, costly and unlikely to succeed. Thus, we conclude tribes should invest their re- Rulemaking, 18 FCC Rcd. 3857 (2003) [hereinafter Part 15 FNPRM] .
vision of Part 15 Rules]; Memorandum Opinion and Order and Further Notice of Proposed
-5 Revision of Part 15 Rules, supra note 2, paras. 2, 5.
4
For example, Dewayne Hendricks is helping Turtle Mountain Chippewa Reservation in North Dakota to install a wireless network that may eventually violate FCC regulations. In return for a state of the art network, the tribe is willing to assert its sovereignty against the FCC by arguing that because it is a sovereign, the FCC's Rules do not apply within their sovereign territory. See Brent Hurtig, Broadband Cowboy, WIRED, at http://www.wired.com/wired/archive/lO.O1/ hendricks.htinl (an. 2002) [hereinafter Hurtig].
The sovereignty argument might win in court. It might lose. The FCC might not take the bait. Congress might intervene. Any of these outcomes would serve Hendricks' larger purpose: to create public pressure that will force the FCC to loosen its grip. "People on the outside are going to feel like cavemen when they see the tribes with these amazing systems," he says. "If the reservations can have them, why can't everyone?"Id. at 1. sources in lobbying the FCC to waive their UWB regulations.
II. THE TRIBAL TELECOMMUNICATIONS CRISIS
Although the late 1990s have witnessed an increased use of telecommunications technologies 5 on tribal lands, there are still many tribes that lack adequate telecommunications services. A comprehensive study in 1999 resulted in the following conclusions:
* Only 39% of rural households in Native American communities have telephones compared to 94% for non-Native rural communities; * 44% of tribes have no local radio stations, and for those tribes with radio stations, these stations are rarely tribally owned; * Of rural Native American households, only 22% have cable television, 9% have personal computers, and of those, only 8% have Internet access. 6 A large number of tribes in the United States have expressed interest in acquiring telecommunications technology. 7 Despite high poverty rates of almost 45% of the populace on many reservations, 8 the Native American population is none- 5 We use the term "telecommunications" loosely to refer to any wired or wireless communications system.
6 Riley, supra note 1. www.ntda.rockyboy.org/meml)ers/predocl 1.html (Apr. 4, 2000) .
U.S. DEPARTMENT O' COMMERCE ET AL., DYNAMIC DIVER-SITY: PROJECTED CHANGES IN U.S. RACE AND ETINIC COMPOSI-
TION 1995 ro 2050, at http:/www.mbda.gov/doctIments/tin pubtext.pdf (Dec. 1999) .
to Casey, supra note 7, at 15 ("The creation of tribal information economies could greatly improve the economic situation of many tribes and their members.").
II Id. at 12. Tribal telecommunications and information services allow for widespread dissemination of historical knowledge and customs. As Casey observes, " [c] ommunity and cultural development is perhaps the development area most commonly considered for tribal communications." Id. Increased access to information also enables tribes to more effectively "control their own destinies and respond to potentheless expected to double in the next 30 years. 9 Telecommunications capabilities are necessary to produce a more skilled and marketable workforce in Native American communities, as well as increase business and investment on tribal lands.' 0 Tribal telecommunications services can also be used as a vehicle for cultural education, political participation, and inter-tribal communications." Indeed, many tribes have recognized telecommunications technology as "essential to their future growth" and are "looking for opportunities to acquire the level of technological infrastructure that will ensure their place on the Information Superhighway." 2 III. ULTRAWIDEBAND TECHNOLOGY Ultrawideband ("UWB") technology operates by employing very narrow or short duration pulses that result in large or wideband, transmissions. '" UWB devices can operate using spectrum occupied by existing radio services, thereby permitting scarce spectrum resources to be used more efficiently.
14 Although opponents of the technology argue that UWB emissions cause interference with other users of the radio spectrum,' 5 there is persuasive evidence indicating that there is no harmful interference.' 6 tial political threats and opportunities." Id. Telecommunications technologies also allow tribes to reestablish links with tribal members no longer living in Indian country. "These links would serve to strengthen the social and cultural fabric of Indian communities and provide for expanded human resources. " Id. 12 Id. at 1.
1: Revision of Part 15
Rules, supra note 2, at para. 1.
14 Id.
Applications of UWB technology include motion sensing, range finding and radar. One of the most promising uses of UWB is wireless communications systems. Wireless communication networks using UWB technology can support many more hosts than wireless networks using other protocols. Also, UWB can be used in "areas too obstacle-laden for other wireless protocols to work in." 1 7 Because UWB is a "simple, cheap method for distributing high-bandwidth data wirelessly at up to a kilometre in range,"' 8 it could be a costeffective way to provide high-speed Internet access to underserved communities. 19 Indeed, in preliminary tests on Tonga, 2 0 UWB Internet connections functioned at two to five times the speed of the fastest cable modem connection in the United States. 21 Finally, many tribes are geographically isolated and do not have telecommunications infrastructures so there is little risk of harmful interference to other spectrum users. 2 2 Thus, UWB technology could offer a cost-effective solution to the tribal telecommunications crisis.
IV. FEDERAL COMMUNICATIONS COMMISSION REGULATION OF UWB
Pursuant to the Communications Act of 1934, as amended by the Telecommunications Act of 1996 ("the 1996 Act" or "the Communications Act"), the FCC is responsible for regulating interstate and international communications by radio, television, wire, satellite and cable. 23 Access, COMM. DAILY, Feb. 17, 2000 (noting that industry executives stated at an FCC-sponsored forum that " [w] ireless services offered on unlicensed spectrum will be key to providing high-speed Internet access to underserved communities .... ). 20 Tonga is a South Pacific island located in Western Polynesia. 21 See LAWRENCE LESSiG, THE FUTURE OF IDEAS 80-81 (Random House 2001) . 22 See, e.g., Hurtig, supra note 4, at 1 (noting in reference to the project to develop a wireless infrastructure using UWB and other technologies that " [w] hat might work well for several thousand people amid the uncrowded airwaves surrounding Turtle Mountain-125 miles from Minot, North Dakota, the nearest American city-would be a lot trickier to deploy for the same number of people in Chicago, and currently impossible to manage for the city's entire population.").
of the Communications Act prohibits the "use or operat [ion] of any apparatus for the transmission of energy or communications or signals by radio" without a license issued by the FCC. 24 Part 15 of the Commission's Rules authorize the operation of certain types of radio transmissions without a license. 25 Until recently, the FCC prohibited deployment of all UWB technologies under Part 15 of the Commission's Rules due to concerns that UWB transmission would interfere with other users of the radio spectrum. 26 Mounting evidence that the risks of interference from UWB devices are minimal, has resulted in the FCC's loosening of its restrictions on UWB operations. The Revision of Part 15 Rules permits the marketing and operation of certain types of imaging, vehicular radar, and communications and measurement systems that employ UWB technology. 2 7 Because of unresolved interference issues, the FCC chose to "proceed cautiously" in promulgating UWB emission limits. 28 Specifically, UWB devices are only authorized to operate in the frequency band 3.1-10.6 GHz. 29 The FCC continues to block use of UWB for long range, wireless Internet.
Recently, the Commission completed reviewing its UWB rules and issued a further notice of proposed rulemaking seeking additional comment on a few narrow issues. 30 Due to substantial political opposition to more relaxed standards, however, the current regulations are likely to remain in place in the foreseeable future. 31 23 47 U.S.C. §151 (2000) . 24 47 U.S.C. §301 (2000) . 25 47 C.F.R. §15.1(b) (2002) . 26 47 C.F.R. §15.1(c) (2002) (Devices are permitted to operate after they have been verified to comply with existing operational restrictions.).
27 See Revision of Part 15 Rules, supra note 2, at para. 5.
28 Id. at para. 1. The Commission maintained that it was "proceeding cautiously" based "in large measure on standards that the National Telecommunications and Information Administration found to be are necessary to protect against interference to vital federal government operations." Id. 29 Id. at para. 5. 30 See Part 151b.PRM, supra note 2, at paras. 1, 153 (proposing changes to the FCC's Part 15 Rules in order to accommodate the MSSI radar system, the Siemans VDO radar system, Part 15 transmitters and the replacement of the current UWB definition in the Part 15 Rules with a broader one.). M" See Patrick Mannion, Busting UWB Clouds, COMM. Sys. DESIGN, July 1, 2002, at 5 ("[T] he sheer impossibility of proving a negative, combined with the sway the military has over all things governmental, still hang like a cloud over UWB's progression."); Bruce Nordwall, UWB Decision Not a Final Fix,
V. FCC REGULATION OF TRIBAL TELECOMMUNICATIONS SERVICES
Since the passage of the Communications Act, the Commission has applied its regulations to tribally owned and non-tribally owned telecommunication carriers serving tribal lands. 3 2 The FCC maintains that it has jurisdiction "over the 50 states, the District of Columbia and U.S. possessions." 33 1 The 1996 Act, directed the FCC to take meaAviATION WK. & SPACE TEci., Mar. 4, 2002, at 68 ("Just be- neath the surface are lingering reservations and doubt about future regulation ....
[W]hen the FCC reviews standards for UWB devices in 6-12 months, it could decide to tighten the reins[."); Jeffrey Silva, Gov't, Carriers Decry UW3, RCR WIRE-LESS NEWS, Feb. 18, 2002 , at 1. Various Bush administration agencies and mobile-phone carriers are exploring options to challenge last week's Federal Communications Commission decision to authorize ultra-wideband technology, a reaction directly contradicting agency statements that its action was fully coordinated within the U.S. government and represented a consensus of federal agencies. Far from settling the UWB issue, which over the past three years mushroomed into a nasty lobbying war that has now driven a wedge in the administration, the FCC ruling may have actually fueled the controversy. 3'2 Casey, supra note 7, at 18. "3 See FEDERAL COMMUNIcATIONS COMMISSION, ABOUT THE, FCC, at http://www.fcc.gov/aboutus/html (last modified Feb. 3, 2003) .
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47 U.S.C. §254(b) (3) (2000) . Under Section 254, Congress directed the Commission to establish a Federal-State Joint Board to make recommendations for the preservation and advancement of universal service. Specifically, the Joint Board and the Commission were directed to base their policies on principles such as:
Consumers in all regions of the Nation, including lowincome consumers and those in rural, insular, and high cost areas, should have access to telecommunications and information services, including interexchange services and advanced telecommunications and information services, that are reasonably comparable to those services provided in urban areas and that are available at rates that are reasonably comparable to rates charged for similar services in urban areas. 47 U.S.C. §254(b). The statute also set forth provisions outlining a universal service support system. The Act requires a carrier to meet certain criteria to be designated an eligible telecommunications carrier in order to receive Lifeline and other universal service support. 47 U.S.C. §214(e) (I) (2000) . The law requires states to make these designations for carriers over which they have jurisdiction and the FCC to make designations for carriers that are not subject to state jurisdiction. 47 U.S.C. §214(e) (2)-(6) (2000). Further, " [i] f no common carrier will provide the services that are supported by [the] universal service support mechanisms .... the Commission, with respect to interstate services or an area served by a common carrier"-not subject to State commission jurisdiction "or a State commission, with respect to intrastate services. shall determine which common carrier or carriers are sures to provide "low-income consumers and those in rural, insular, and high cost areas" with greater access to affordable telecommunications services._ 3 4 In response to this mandate, the FCC adopted an official protocol regarding tribes and took specific actions to facilitate deployment of telecommunications services to Native American lands.
In June 2000, the FCC announced a statement of policy establishing a government-to-government relationship with Indian tribes.1 5 The Combest able to provide such service to the requesting unserved community or portion thereof and shall order such carrier or carriers to provide such service for that unserved community or portion thereof." 47 U.S.C. §214(e)(3) (2000) .
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In re Statement of Policy on Establishing a Government-to-Government Relationship with Indian Tribes, Policy Statement, 16 FCC Rcd. 4078 (2000) [hereinafter Statement of Policy]. The following goals and principles were outlined in the Order:
1. The Commission will endeavor to work with Indian Tribes on a government-to-government basis consistent with the principles of Tribal self-governance to ensure, through its regulations and policy initiatives, and consistent with Section 1 of the Communications Act of 1934, those Indian Tribes have adequate access to communications services. 2. The Commission, in accordance with the federal government's trust responsibility, and to the extent practicable, will consult with Tribal governments prior to implementing any regulatory action or policy that will significantly or uniquely affect Tribal governments, their land and resources. 3. The Commission will strive to develop working relationships with Tribal governments, and will endeavor to identify innovative mechanisms to facilitate Tribal consultation in agency regulatory processes that uniquely affect telecommtnications compliance activities, radio spectrum policies, and other telecommunications service-related issues on Tribal lands. 4. The Commission will endeavor to streamline its administrative process and procedures to remove undue burdens that its decisions and actions place on Indian Tribes. As administrative and organizational impediments that limit the FCC's ability to work with Indian Tribes, consistent with this Policy Statement, are identified, the Commission will seek to remove those impediments to the extent authorized by law. 5. The Commission will assist Indian Tribes in complying with Federal communications statutes and regulations. 6. The Commission will seek to identify and establish procedures and mechanisms to educate Commission staff about Tribal governments and Tribal cultures, sovereignty rights, Indian law, and Tribal commtnications needs. 7. The Commission will work cooperatively with other Federal departments and agencies, Tribal, state and local governments to further the goals of this policy and to address communications problems, such as low penetration rates and poor quality services on reservations, and other problems of mutual concern.
[Vol. 11 mission affirmed its commitment to nine goals and principles including: working with Indian tribes on a government-to-government basis consistent with the principles of tribal self-governance; consulting with tribal governments prior to implementing any regulatory action or policy that will significantly or uniquely affect tribal governments, their land and resources; and assisting tribes in complying with the Communications Act and Commission regulations.
36
The FCC has promulgated two rulemakings regarding telecommunications and Native American tribes. The first rulemaking resulted in changes to the Commission's Universal Service rules aimed at promoting deployment of telecom-8. The Commission will welcome submissions from Tribal governments and other concerned parties as to other actions the Commission might take to further the goals and principles presented herein. 9. The Commission will incorporate these Indian policy goals into its ongoing and long-term planning and management activities, including its policy proposals, management accountability system and ongoing policy development processes. Because UWB-based outdoor communications systems could provide cost-effective telecommunications capabilities, tribes should explore legal tools to enable deployment of such systems on tribal lands. Only two strategies to legalize the use of in a manner designed to reach those likely to qualify for those discounts. Id. at para. 12. Second, the Universal Services Order attempted to establish a clear and efficient framework to govern requests for eligible telecommunications carrier status. The Telecommunications Act provides that only an "eligible telecommunications carrier" as designated under Section 214(e) of the Commission's Rules shall be eligible to receive federal universal support. 47 U.S.C. §214(e) (2000) . Section 214(e) (2) directs the state commissions to perform the designation, and Section 214(e) (6) directs the Commission to perform the designation in those instances where the state commission lacks jurisdiction to perform the designation. Universal Services Order, 15 FCC Rcd., at para. 108 (Because the statute did not address the issue of whether the state or the Commission makes the threshold determination of which governmental entity has jurisdiction to make the designation, there was uncertainty and confusion regarding the process for obtaining eligible telecommunications carrier status. The Order provided that the FCC may designate carriers serving tribal lands as eligible carriers if the Commission determines that the state lacks jurisdiction to designate and regulate cartiers wishing to serve tribal lands. The FCC must consider "whether state regulation is preempted by federal regulation, whether state regulation is consistent with tribal sovereignty and self-determination, and whether the Tribe has consented to state jurisdiction.").
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In re Extending Wireless Telecommunications Services to Tribal Lands, Report and Order and Further Notice of Proposed Rulemaking, 15 FCC Rcd. 11794, para. 1 (2000) [hereinafter Wireless Policy Order] . First, the Wireless Policy Order established that bidding credits will be available in future auctions in markets that contain qualifying tribal areas that have a telephone service penetration rate below 70 percent. Id. at para. 39. Second, although the FCC sought comment on relaxing certain operational and licensing rules to encourage extension of service to tribal lands, it concluded that across-theboard changes to rules aimed at tribes were unnecessary. Instead, the Commission noted, "parties should seek waivers of specific rules or file other requests for regulatory relief in instances where greater flexibility than the rules allow would facilitate the provision of service to tribal lands." Id. at para. 64. Finally, the Order stated that to avoid splitting tribal lands among multiple licensing areas, the Commission will consider tribal land boundaries in defining licensing areas for future services. Id. at para. 64.
UWB-based communications systems on tribal lands will be discussed further in this article. Pursuant to the first strategy, tribes can turn to courts for relief. One potentially colorable legal argument is tribal sovereignty prevents the FCC from regulating telecommunications services on tribal lands. Assuming instead the FCC is empowered to regulate on tribal lands, a second, alternative argument is that the FCC has a fiduciary duty to tailor its general regulations to the particular needs of tribes. This second strategy encourages tribes to petition the FCC for a waiver of its rules rather than to litigate. J. LEGIS. 153, 155 (2001) .
It is difficult however to determine the full extent of tribal jurisdictional authority over telecommunications operation and regulation. Courts and legislatures have not settled the extent to which tribes can assert jurisdiction over telecommunications on tribal lands. Typically, parties disagree as to the extent of tribal authority over physical telecommunications infrastructure on tribal lands, and over frequency spectrum in the air over tribal lands. Applying the traditional telecommunications regulatory structure to Federal Native American law is a complicated exercise. There has never been a clear defi 191, 209 (1978) ).
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Oliphant, 435 U. S. at 191, 196-97. 2003] boundaries. The FCC could argue that tribes' freedom to control tribal spectrum was divested by virtue of the tribes' dependent status. The federal government has an interest in a national telecommunications policy, and such a policy requires coherent and universal regulations that cover tribal lands. If tribes establish their own spectrum regulations, interference might occur resulting in chaos, and undermine the reliability of the entire system. Tribes can respond that they have the sovereignty to regulate telecommunications systems completely within the boundaries of the reservation. There would be no interference from UVWB telecommunications systems on a reservation to other spectrum users, because the Commission would be permitted to regulate any source that emits waves outside the boundaries of the reservation. The FCC can counter that it will be an enforcement nightmare to distinguish between those sources that are confined to the reservation

See infira Part VI(l)(A)(ii).
52 See, e.g., Jonathan Weinberg, Broadcasting & Speech, 81 CALIF. L. REV. 1103, n.10 (1993) ("When more than one station in a particular geographic area simultaneously attempts to use the same piece of spectrum space, the result is chaos. Thus, for the spectrum to have reliable utility, the right to exclusive use of a portion of the spectrum must be protected.").
53 Red Lion Broadcasting. Co. v. FCC, 395 U.S. 367, 388-89 (1969 60 See, e.g., Reich v. Mashantucket Sand & Gravel, 95 F.3d 174, 177 (2d Cir. 1996 ) (rejecting tribe's proposal to force "Congress [to] express[ ] its specific intent to abrogate tribal sovereignty" as unworkable and also failing to review the legislative history or comprehensive statutory plan to determine the general applicability of OSHA).
61 See, e.g., Phillips Petroleum Co. v. EPA, 803 F.2d 545, 554 (10th Cir. 1986) .
We now examine congressional intent as an aid to interpreting the statute. That intent is so clearly expressed in legislative history and so strong that it is dispositive of the issue of the statute's reach. When "interpreting a statute, the court will not look merely to a particular clause in which general words may be used, but will take in connection with it the whole statute (or statutes on the same subject) and the objects and policy of the law, as indicated by its various provisions, and give to it such a construction as will carry into execution the will of the Legislature." Id. (internal citations omitted).
62
Compare Phillips Petroleum, 803 F.2d at 557 ("Finally, we have taken into consideration the EPA's own interpretation of the statute. Soon after the passage of the 1977 amendments to the Act, the EPA's general counsel ruled that the EPA has the authority to prescribe an underground injection discuss applicability to tribes, a court may conclude that congressional intent is uncertain and proceed to an analysis of what inference should be made about tribal sovereignty in light of this congressional silence. 60 However, most courts will evaluate whether the wording of the statute, legislative history and the existence of a comprehensive statutory plan evidence Congressional intent to strip tribal sovereignty. 6 ' Some courts even accord some deference to an agency's interpretation of congressional intent to abrogate sovereignty; although other courts explicitly refuse to do So. 6 2 Generally, intent must be "plain and unambiguous" for stripping nontreaty sovereignty (i.e. inherent sovereignty) 6 " and "clear and reliable" and "sufficiently compelling" for stripping program for the Osage Reserve. As stated previously, the EPA promulgated its regulation asserting jurisdiction over Indian lands under Part C of the SDWA. Appropriate deference is due to the agency's own interpretation of the statute." (internal citations omitted)) with Montana v. EPA, 137 F.3d 1135, 1140 (9th Cir. 1998) ("We agree with appellants insofar as they contend that the scope of inherent tribal authority is a question of law for which EPA is entitled to no deference."). Because "courts are the final authorities on issues of statutory construction," such deference bears little weight in the final determination. Phillips Petroleum, 803 F.2d at 557 (citing Volkswagenwerk Aktiengesellschaft v. FMC, 390 U.S. 261, 272 (1968) ).
63 County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 247-48 (1985) ("The Court has applied canons of construction in nontreaty matters. Most importantly, the Court has held that congressional intent to extinguish Indian title must be 'plain and unambiguous,' and will not be 'lightly implied.'") (internal citations omitted)) United States v. Santa Fe Pac. R.R. Co., 314 U.S 339,346 (1941); EEOC v. Cherokee Nation, 871 F.2d 937, 939 (10th Cir. 1989) ("We believe that unequivocal Supreme Court precedent dictates that in cases where ambiguity exists (such as that posed by the ADEA's silence with respect to Indians), and there is no clearindication of congressional intent to abrogate Indian sovereignty rights (as manifested, e.g., by the legislative history, or the existence of a comprehensive statutory plan), the court is to apply the special canons of construction to the benefit of Indian inter- and by 'surrounding circumstances."' (internal citations omitted)). However, in at least one case, the Tenth Circuit has required a nondescript lower bound of merely "some" legislative history to sovereignty-strip. See Donovan v. Navajo Forest Prods. Indus., 692 F.2d 709, 714 (10th Cir. 1982) (holding that " [1] imitations on tribal self-government cannot be implied from a treaty or statute; they must be expressly stated or otherwise made clear from surrounding circumstances and legislative history," and that " [a] bsent some expression of such legislative intent, [the court] shall not per-treaty sovereignty. 1 4
The Communications Act does not explicitly state that tribes are subject to regulation. As such, tribes could argue that a court should conclude that there is no clear congressional intent to abrogate sovereignty and proceed to an analysis of where presumption should lie under Tuscarora. The FCC can contend that the scope of application sections set out in the 1934 Act, the Universal Service mandate and the minority broadcasting provisions inserted in the 1996 Act and the failed 1997 Indian Telecommunications Act are "plain and unambiguous" evidence that Congress intended to strip tribes of sovereignty over telecommunications regulation.
The Communications Act of 1934: 47 U.S.C. § §152, 153 and 301
The Commission can point to several provisions of the Communications Act to prove Congressional intent to strip tribes of spectrum regulatory authority. The most compelling provisions are 47 U.S.C. § §152, 153, and § 301. Section 152 states that the provisions of the Communications Act apply to: 734, 739-40 (1986) .
[W]e have looked to the statute's "legislative history" and "surrounding circumstances" as well as to "the face of the Act." Explicit statement by Congress is preferable for the purpose of ensuring legislative accountability for the abrogation of treaty rights. We have not rigidly interpreted that preference, however, as a per se nile; where the evidence of congressional intent to abrogate is sufficiently compelling, "the weight of authority indicates that such an intent can also be found by a reviewing court from clear and reliable evidence in the legislative history of a statute." What is essential is clear evidence that Congress actually considered the conflict between its intended action on the one hand and Indian treaty rights on the other, and chose to resolve that conflict by abrogating the treaty. See Pueblo of San Juan, 276 F.3d at 1199 ("Far from attempting to exercise its sovereign authority to enact a competing regulation, the tribe supported the federal regulation and indicated its approval by tribal resolution; it was a third party (Phillips Petroleum) that challenged the application of the regulation.").
79 Phillips Petroleum, 803 F.2d at 556 ("Like the SDWA, the Resource Conservation Recvery Act provides for a comprehensive federal-state scheme to regulate the disposal of hazardous waste.").
80
See S. REP. No. 781, at 1-11 (1934) 
The Telecommunications Act of 1996:
Universal Service and Minority Broadcasting
The Commission can argue that the Communications Act of 1934 ("1934 Act") is not dispositive, but that the Universal Service mandate and the minority broadcasting provisions of the 1996 Act do provide evidence of Congress' intent to abrogate tribal sovereignty. First, the 1996 Act directed Communications Commission, such agency to be vested with the authority now lying in the Federal Radio Commission and with such authority over communications as now lies with the Interstate Commerce Commission-the services affected to be all of those which rely on wires, cables, or radio as a medium of transmission." Id. at 512-13.
I call attention, however, in the beginning to the fact that probably 70 to 75 pages of it comprise a rewriting of existing radio law and its amendments and of the Inter- Counsel for appellee contend that the words "territory of the United States," used in this act, apply only to the organized territories, and that, as the Indian Territory is neither a state nor an organized territory of the United States, the interstate commerce act does not apply to the Indian Territory.... The words "from any state or territory of the United States" having been used in the first part of the section, subsequently the act refers to "any place in the United States to an adjacent foreign country, or from any place in the United States through any foreign country to any other place in the United States." From this it would appear that congress at least intended that these latter clauses of the act should apply to the Indian Territory, for it is a place in the United States the FCC to take measures to provide "low-income consumers and those in rural, insular, and high cost areas" with greater access to affordable telecommunications services. 8 Although the statute does not explicitly identify Indians or tribes as part of the consumers located in "rural, insular, and high cost areas," the legislative history could be interpreted to suggest that the Act intended to enhance telecommunications deployment to Native Americans on tribal lands. 8 4 Accordingly, the FCC can argue that the duty created by the 1996 Act reaffirms a background assumption that tribes are subject to its regulations; that is, the Commis-.... These clauses in the act, taken in connection with the words "or territory of the United States," evidently determine the intention of congress, and show its intention to make the interstate commerce law apply to any shipment from any place in the United States to any other place in a different jurisdiction. In other words, it is to apply to all shipments which are not wholly made within the bounds of any state in the Union. Navajo Tribe v. NLRB, 288 F.2d 162, 165 (D.C. Cir. 1960) .
The Tribe says that Congress in the National Labor Relations Act did not rely on, or purport to exercise, its power to regulate commerce 'with the Indian Tribes,'... The Board regulates labor disputes affecting interstate commerce, and the Act authorizes it to do so without stating any exception which would preclude its acting with respect to a plant located within an Indian reservation, or one employing Indians. Congress need not cite or purport to rely on all its powers, when reliance on a single power is ample to sustain its mandate. Nor is its failure to mention its power over commerce with the Indian tribes any indication that it intended to narrow its action with respect to interstate commerce in the manner suggested by appellants. [Vol. 11 sion could not facilitate deployment of telecommunications services on tribal lands without first having the jurisdiction to regulate such services. Tribes can argue that the duty created by the Universal Service provisions does not give rise to the right to apply general communications regulations to tribes. However, a court is likely to conclude that the Universal Service mandate supports the Commission's position that it may regulate communications services on tribal lands. In Phillips Petroleum, the SDWA mandated that the EPA install its own federally administered program if a "state" failed to adopt or adequately enforce an approved underground injection control program. 5 In concluding there was Congressional intent to regulate tribes, the court stressed the fact that "Congress expressly stated its concern that Indians should enjoy the benefits of clean drinking water as should all Americans." 8 Second, the Communications Act directs the Commission to grant licensing preferences to minority groups. These include American Indians. The Commission can argue that Congress intended tribally owned carriers serving tribal lands to use these licensing procedures. Tribes can argue that the provisions are directed at carriers owned by Native American people as a racial group and not tribes per se. Ultimately, a court is likely to conclude that the 1996 Act further bolsters the conclusion that there is Congressional intent to include tribes within the jurisdiction of the Commission.
The 1997 Indian Telecommunications Act
The failure of Congress to pass the Native American Telecommunications Act of 1997 ("Native American Telecom Act" or "NATA") 8 8 may provide additional evidence of Congressional in-
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Phillips Petroleum, 803 F.2d at 548 (construing The Safe Drinking Water Act §1422(c), 42 U.S.C. §300 h-I (c) (1986)).
86 Id. at 555-56. tent to include tribes within the jurisdiction of the FCC. The NATA states that the Commission "shall promote the exercise of sovereign authority of tribal governments over the establishment of communications policies and regulations within their jurisdictions. '9 Under the NATA, the Commission is required to "forbear from applying any provision of this Act, or any regulation thereunder to the extent that such forbearance-is necessary to ensure compliance with the trust responsibility of the United States." 90 The Commission can argue that failure to enact legislation that would have increased tribal sovereignty is further evidence of an underlying understanding that tribal sovereignty has already been abrogated. The weight accorded to this argument will depend on the court's willingness to consider a failed bill as evidence of Congressional intent.
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In the final analysis, after a court evaluates the goals and wording of the Communications Act and the corresponding legislative history, the court will be able to conclude that Congress intended to abrogate tribal sovereignty in telecommunications.
b. If There Is No Congressional Intent, Does Silence Mean Sovereignty Has Been Abrogated?
If the court does not find evidence of Congressional intent to abrogate tribal sovereignty for telecommunications services, the court will decide whether it should presume the Communications Act is intended to regulate tribes. Courts have generally relied on the Tuscarora rule, which creates a presumption that legislation applies to tribes in the absence of congressional intent.
9 2 A recent decision by the Tenth Circuit, however, suggests a dramatic shift in the favor of tribes under such circumstances. 93 statutory interpretation .... Congress may legislate, moreover, only through the passage of a bill which is approved by both Houses and signed by the President" (internal citations omitted) (quotation marks omitted)) with BobJones Univ. v. United States, 461 U.S. 574, 601 (1983) (holding that the IRS decision to deny tax-exempt status to two fundamentalist schools which maintained racially discriminatory admissions policies was consistent with congressional intent in part because the legislative history revealed that Congress had failed to enact 13 bills introduced to overturn the IRS interpretation of the statute which was silent on the issue).
92 Federal Power Comm'n v. Tuscarora Indian Nation, 362 U. S. 99 (1960) . 93 See infra Part VI(1)(A)(ii)(b)(2).
The Tuscarora Rule & Couer d'Alene Exceptions
In ("FPA") . In the FPA, Congress authorized the licensing of construction of a power plant. The Federal Power Commission, authorized under the FPA, determined that plant construction necessitated appropriation of portions of the Tuscaroras' tribal land. The portions to be appropriated were held by the tribe in fee simple rather than by treaty with the United States. Yet, the FPA explicitly protected lands designated as "reservations" by providing that "the license will not interfere or be inconsistent with the purpose for which such reservation was created or acquired." 1(. at 110. The FPA further defined reservations as "national forests, tribal lands embraced within Indian reservations, military reservations, and other lands and interests in lands owned by the United States . I..." Id. at Il. The Tuscarora Court, relying solely on tax cases involving individual Indians (not tribes), extended a canon of interpretation (which theretofore had been unique to tax statutes) to all statutes of general applicability, as they relate to Indian tribes. Thus, interpreting the statute literally using a canon taken out of context, the Court reasoned that interference with tribal reservations occurred only when the United States had an ownership interest in the land. In spite of the Tuscaroras holding the land in fee simple, the Court reasoned that the land was not a part of the reservation, and hence, was subject to condemnation tinder the FPA. Id. at 123-24. Couer d'Alene, 751 F.2d at 1115 ("The [defendant] may be correct when it argues that this language from Tuscarora is dictum, but it is dictum that has guided many of our decisions.") (emphasis in original); Pueblo of San Juan, 276 F.3d at 1202 (Murphy, J., dissenting) ("Though dicta, [Tuscarora's] language indicates the Court's position that the case law supports a presumption that federal statutes of general applicability apply to Indian tribes."). REV. 85 (1991) . The soundness of the Tuscarora rule is primarily questionable, because the case dealt solely with property interests of Indians, and addressed neither tribal sovereignty, nor tribal self-governance. Moreover, the Tuscarora Court consistently referred to "persons" and "Indians," not "tribes." The calculus whether a federal statute of general applicability applies to Indian tribes cuit has recently rejected it,9 7 most courts continue to adhere to it. 9 LAW 242 (1982) (noting that statutes should be interpreted in light of the current federal policy to promote tribal selfdetermination and economic self-sufficiency). Tuscarora was decided in the Termination Era (1953) (1954) (1955) (1956) (1957) (1958) (1959) (1960) (1961) (1962) (1963) (1964) (1965) (1966) (1967) (1968) , during which Indian sovereignty was sharply curtailed. This hostility against tribal rights has most definitely softened in both the judiciary and the political branches. As such, there is a persuasive argument that the Tuscarora Rule, even if it was once good law, is inconsistent with the modern federal view of the scope of tribes' sovereign rights, and must be reevaluated. Karuk Tribe Hous. Auth., 260 F.3d at 1080 (holding that tribal housing authority is "an arm of the tribal government" and thus immune from suit by an Indian member in federal court); Hagen v. Sisseton-Wahpeton Cmty. Coll., 205 F.3d 1040, 1043 (8th Cir. 2000) (holding a non-profit with Indian members is an "arm of the sovereign tribes" and "more than a mere business" and is entitled to sovereign imtelecommunications services touches the exclusive rights of self-governance in purely intramural matters. Couer d'Alene described "purely intramural matters" as those that threaten the "political integrity, the economic security, or the health or welfare of the tribe." 10 0 For example, courts have held that "purely intramural matters" includes matters relating to tribal membership, 0 1 domestic relations,1 0 2 tribal hiring practices, 1 0 3 and private suits for actions arising on a reservation. 0 4
Some courts have even held that "purely intramural matters" include the right to exclude non-Indians in general-and federal employees, in particular-from a reservation 1 1 5 as well as tribal control of economic activity on the reservation.10" To determine whether a matter is purely intramural, courts evaluate (1) the nature of the activity, (2) whether non-Indians are involved and (3) whether the activity operates in interstate commerce.
0 7
Tribes can argue that tribal regulation of UWB munity as an agent of tribal government); Fond du Lac, 986 F.2d at 249 (holding the ADEA will not apply to Indians for employer age rules because age "should be allowed to be restricted (or not restricted) by the tribe in accordance with its culture and traditions."); Taylor 
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See Southland Royalty Co., 715 F.2d at 488 (which affirmed Merrion, 455 U.S. at 137) ("The tribe has a power to tax which derives from 'the tribe's general authority, as sovereign, to control economic activity within its jurisdiction. '") . But see Occupational Safety & Health Comm'n, 935 F.2d at 184 ("Although revenue from the [tribal] mill is critical to the tribal government, application of the [OSHA] Act does not touch on the Tribe's 'exclusive rights of self-governance in purely intramural matters,"' because the mill employs nonIndians and sells its produce in interstate commerce.).
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Couer d'Alene established the groundwork of this test, asserting that "because the Farm employs non-Indians as well as Indians, and because it is in virtually every respect a normal commercial farming enterprise, we believe that its operation free of federal health and safety regulations is 'neither relates to matters that threaten the political integrity, the economic security, or the health or welfare of the tribe in three ways. First, advanced telecommunications services are essential to the future economic and political growth of tribes. Second, tribes could argue that telecommunications services, which enable tribal members to effectively communicate with one another, are part of "domestic relations."' " However, "domestic relations" probably do not include telecommunications. The few cases that discuss "domestic relations" involve issues such as adultery.' I1 Furthermore, if tribal UWB emissions have any affect on non-Indians (such as those who live on the reservation, but on non-Indian fee lands), then teleprofoundly intramural ... nor essential to self-government. '" Coeur d/Alene, 751 F.2d at 1116 (quoting United States v. Farris, 624 F.2d 890, 893 (9th Cir. 1980)). The Second Circuit formalized the Coeur d'Alene logic into a "mosaic test" of whether a matter is purely intramural; factors include: (i) the nature of work (ii) whether the tribe employs non-Indians, and (iii) whether the activity operates in interstate commerce. Reich, 95 F.3d at 181 ("These separate tiles-the nature of MSG's work, its employment of non-Indians, and the construction work on a hotel and casino that operates in interstate commerce-when viewed as a whole, result in a mosaic that is distinctly inconsistent with the portrait of an Indian tribe exercising exclusive rights of self-governance in purely intramural matters."). See Smart, 868 F.2d at 935-36 (Because the insurer was a non-Indian and "ERISA does not broadly and completely define the employment relationship ... [it] merely imposes beneficiary protection while in no way limiting the way in which the Tribe governs intramural matters." So, the statute of general applicability is applicable to tribes and tribal employers.); Occupational Safety & Health Comm'n, 935 F.2d at 184 (employing the Second Circuit mosaic test and noting that " [t] he mill employs a significant number of non-Native Americans and sells virtually all of its finished product to non-Native Americans through channels of interstate commerce."); Florida Paraplegic Ass'n, 166 F.3d at 1129 ("The Miccosukee Tribe's restaurant and gaming facility is a commercial enterprise open to non-Indians from which the Tribe intends to profit. The business does not relate to the governmental functions of the Tribe, nor does it operate exclusively within the domain of the Tribe and its members. In fact, it is precisely the sort of facility within 'the array of establishments . . . available to others who do not currently have disabilities' that Congress intended to make communications services would not be a pure "domestic relations" activity.
Third, if general regulation of telecommunications services on tribal lands is not a "purely intramural matter," tribes can argue that use of UWB technology for government functions is a "purely intramural matter." ' 12 For example, a high-speed wireless network involving the tribal courthouse, council building, and town hall is necessary for effective governance and administration of justice. It may be possible that a court will determine the "intramural matter" exception applies to the deployment of telecommunications services in tribal government buildings.
(
ii) Does the Federal Regulation of Tribal Telecommunications Services Abrogate Tribal Rights Guaranteed by Indian Treaties?
If a court does not conclude that telecommunications falls under the "self-governance in intramural matters" exception, tribes can argue that the application of the Communications Act to tribes abrogates rights guaranteed by Indian treaties. There are two types of treaty provisions that ' adultery committed by one Indian with another Indian on an Indian reservation is domestic relations, and generally, domnestic relations are the "relations of the Indians among themselves-the conduct of one toward another.").
I I I See Id.
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See also Coeur dAlene, 751 F.2d at 1115 (purely intramural matters are those involving the political or economic viability of a tribe or a tribe's "health or wefare.").
[Vol. 11 could be used to prove that the Communications Act abrogates treaty rights. First, some tribes have agreements with the federal government that give them the right to exclude non-Indians from tribal lands. It is arguable that such a treaty prevents FCC officials from inspecting tribal lands and enforcing regulatory violations. Second, some tribes have been granted a right to remain forever independent of any United States state, territory or possession. This treaty right may exempt tribes from federal statutes (such as the Communications Act) that regulate "states, territories, or possessions." A court is likely to reject these arguments, because treaties do not specifically grant tribes the right to regulate telecommunications services." 3
The Tenth Circuit's Pueblo of San Juan Rule of Tribal Legislative Sovereignty
NLRB v. Pueblo of San Juan,11 4 a recently decided Tenth Circuit case, stands for the tribefriendly proposition that when congressional intent underlying a federal statute is uncertain and a tribal council enacts legislation "regulating economic activity involving its own members within its own territory," ' 1 5 then the tribal law trumps any contrary provisions of the generally applicable federal statute." 6 In the ruling that National Labor Relations Act did not prevent the Pueblo tribal council from enacting a "right-to-work law," Id. at 1191 (emphasis added). If this limitation were read broadly, a tribe that enacts legislation that permits a UWB wireless network for Internet access violates "precisely" Part 15 of the FCC's Rules. However, a more literal reading would show that the 1996 Act itself does not specifically outlaw UWB, so it can be legalized for tribal members on the tribal reservation by a tribal statute.
120 See id. at 1204 (Murphy,J., dissenting) ("[T]he majority offers no logical, precedential, or authoritative support for the proposition that a tribe's sovereign power to enact general legislation is afforded more protection than any other aspect of its sovereignty.") (emphasis in original). Dissenting Judge Murphy observed that the Tenth Circuit in Nero, had applied the Tuscarora Rule to determine whether a silent general statute divested the tribe of inherent sovereignty. Id. Judge Murthe court concluded that " [s] ilence is not sufficient to establish congressional intent to strip Indian tribes of their retained inherent authority to govern their own territory .... The correct presumption is that silence does not work a divestiture of tribal power."
' 1 7 The court distinguished its holding from the Tuscarora genealogy by stating that its decision was motivated by the fact that the tribe was exercising its authority as a sovereign rather than in a proprietary capacity such as that of an employer or landowner.' 8 Accordingly, tribes can argue that the regulation of telecommunications services is an exercise of its authority as a sovereign rather than in a proprietary capacity; therefore, a court should presume that sovereignty has not been abrogated If a court finds that Congress has not abrogated tribal sovereignty, the Commission might argue that a "gloss" has been established by the continued FCC regulation of telecommunications services on tribal lands. In other words, because the Commission has regulated telecommunications services on tribal lands for many years, tribal sovereignty has been divested.'
24 This argument could be effectively rebutted. First, failure to challenge federal regulation does not erode tribal sovereignty. 125 Second, even if a "gloss" has been established to allow the FCC to regulate telecommunications services on tribal lands, tribes are assertsovereign in regulating economic activity involving its own members within its own territory, and it therefore may enact laws governing such activity." Id. at 1200 (emphasis added).
To further buttress the insight that its broad grant of inherent legislative sovereign authority was not so broad, the Pueblo court also stated, " [t] here is [ ] no showing before us that the Pueblo's right-to-work ordinance is a.kind of law that a state or territory might not be permitted to enact and enforce." Id. Second, when distinguishing Phillips Petroleum from the case before it, the Court observed that "the facts differ significantly between [Phillips Petroleum] and the instant [case] . There, the statute gave delegated authority to the Environmental Protection Agency to promulgate regulations governing underground injection, which threatened to pollute groundwater and endanger the nation's drinking water supply." Id. at 1199. To justify the holding, the court could have observed that Phillips Petroleum involved the tribe's proprietary, rather than its sovereign, interest. While the Phillips Petroleum comment may be in dictum, it still suggests that a tribal statute that conflicts with a federal ordinance of widespread importance will be struck down as invalid.
122
The Tenth Circuit's last attempt to extend tribes' inherent sovereignty came in Atkinson Trading Co. v. Shirley, 210 F.3d 1247 (10th Cir. 2000 , which was overturned by the Supreme Court in Atkinson Trading Co. v. Shirley, 532 U.S.
(2001).
123 The tribal law would have to be carefully and narrowly construed to come within the scope of tribal authority offered by Pueblo of San Juan. In particular, only tribal members could use UWB, and because the autonomy granted by the Tenth Circuit is closely linked to tribal sovereignty, the law should err on the side of conservatism by permitting UWB use only for tribal government institutions.
124
In advancing this argument, the Commission could ing their sovereignty over the regulation of new technologies such as UWB. Accordingly, it would be unjust to deny tribes the benefit of their sovereignty over novel forms of telecommunications services because they failed to assert control over other communications services, such as basic telephone service, nearly a century ago.
iv. The Scope of Tribal Regulatory Authority and the Montana Limitation
If a court holds that tribes have sovereignty to regulate UWB, the FCC can argue that tribes only have the authority to allow UWB emissions on Indian land. The emissions cannot "leak" onto nonIndian lands. As a direct result of the General Al- the Supreme Court held that on Indian-country fee lands, 12 ' the general rule is that "absent a different congressional direction, Indian tribes lack draw a parallel to the "gloss" argument used in separation of powers jurisprudence. In Youngstown, Justice Frankfurter noted "a systematic, unbroken, executive practice, long purstied to the knowledge of the Congress and never before questioned ... may be treated as a gloss on 'Executive Power' vested in the President ..... See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (1952) .
125
Wheeler, 435 U.S. at 323 ("[U] ntil Congress acts, the tribes retain their existing sovereign powers. In sum, Indian tribes still possess those aspects of sovereignty not withdrawn by treaty or statute, or by implication as a necessary result of their dependent status."); Bottomly v. Passamaquoddy, 599 F.2d 1061, 1066 (fst Cir. 1979) ("The mere passage of time with its erosion of the full exercise of the sovereign powers of a tribal organization cannot constitute such an implicit divestiture.").
126
General Allotment Act of 1887 (Dawes Act), 24 Stat. 388 (codified at 25 U.S.C. § §331-58 (1994)).
127
See generally Judith V. Royster, The Legacy of Allotment, 27 ARIZ. ST. L. J. 1, 83 (1995) . The Allotment Era officially ended when Congress passed the Indian Reorganization Act of 1934, 25 U.S.C. § §461-79 (1994) .
128 450 U.S. 544, 547 (1981) (considering the sources and scope of the power of an Indian tribe to regulate hunting and fishing by non-Indians on lands inside reservation boundaries that were owned in fee simple by non-Indians). It should be noted that Montana analysis does not apply to regulations on tribal lands. See, e.g., Allstate Indem. Co v. Stump, 191 F.3d 1071 , 1074 (9th Cir. 1999 ("[T] he Montana rule governs only disputes arising on non-Indian fee land, not disputes on tribal land; otherwise, the Strate Court's analysis of why a state highway on tribal land was equivalent to non-tribal land would have been unnecessary.").
129
Strate, 520 U.S. at 446 ("The term 'non-Indian fee [Vol. 11 civil authority over the conduct of nonmembers on non-Indian land within a reservation."I30 Montana, however, excluded from this general principle a tribe's regulation of the activities of nonmembers who (1) ernment may exercise sovereign authority over land it does not own."). Indeed, the Court itself has struggled to identify the correct scope of inherent sovereignty within its propertybased analysis; the quintessential example of this is usufructuary rights (i.e. off-reservation hunting and fishing control). To allow Indians this sovereign right, the Court has deemed that Indian property rights include "profits a prendre," regardless of whether a tribe bargained for such rights in a treaty. See, e.g., Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999) . But see, Idaho v. United States, 533 U.S. 262 (2001) (showing the Supreme Court also appears to be backtracking on its property-based Montana logic and moving in yet another direction).
13
See Atkinson Trading Co., 532 U.S. at 655 (finding that "a nonmember's actual or potential receipt of tribal police, fire, and medical services," or "a person's status as a licensed Indian trader" do not qualify a person to have entered into a "consensual relationships with a tribe," per the first Montana exception); Strate, 520 U.S. at 457 (holding that there was no tribal jurisdiction although the construction company "was engaged in subcontract work on the Reservation, and therefore had a 'consensual relationship' with the Tribes, '[the plaintiff driver] was not a party to the subcontract, and the Tribes were strangers to the [car] accident."') (quoting A-1 Contractors, 76 F.3d at 940); Big Horn County Elec. Coop. v. Adams, 219 F.3d 944, 951 (9th Cir. 2000) ("An ad valorem tax on the value of utility property is not a tax on the activities of a nonmember, but is instead a tax on the value of property.") Therefore, this is outside the first Montana exception. See also Burlington N. R. R. v. Red Wolf, 196 F.3d 1059 , 1064 (9th Cir. 1999 ) (holding that a "right-of-way created by Courts have construed the first exception narrowly and it is not likely to be of much use in overcoming a non-tribal resident's challenge to a tribal UWB telecommunications network. 133 The second exception, which has primarily been discussed by the Ninth Circuit, likewise has been construed narrowly. 
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In subsequent cases, this exception has occasionally provided tribes with greater inroads to achieving inherent sovereignty. See, e.g., Montana, 137 F.3d at 1141 (holding that for a lake that lies on both non-Indian and Indian-owned reservation lands, the Clean Water Act defers regulation to the tribe because "'[a] water system is a unitary resource. The actions of one user have an immediate and direct effect on other users."' (quoting Colville Confederated Tribes v. Walton, 647 F.2d 42, 52 (1981) ). To come within the second Montana exception, the court ruled that the potential impacts of regulated activities (here, the impairment of lake waters) on the tribe must be "serious and substantial."). Id. at 1140-41. However, tribal success has generally been restricted to tribal assertions of zoning authority over fee lands. 
135
See Hicks, 533 U.S. at 360 (stating that the existence of tribal ownership is not alone enough to support regulatory jurisdiction over nonmembers. "The ownership status land ... is only one factor to consider in determining whether regulation of the activities of nonmembers is 'necessary to protect tribal self-government or to control internal relations.' It may sometimes be a dispositive factor."); Atkinson Trading Co., 532 U.S. at 657 (finding that "operation of a hotel on non-Indian fee land" is not a second exemption from Montana.); Strate, 520 U.S. at 459 (observing that forcing "[a tion is only triggered by nonmember conduct that threatens the Indian tribe; it does not broadly permit the exercise of civil authority wherever it might be considered 'necessary' to self-government." 1 3 6 Furthermore, the Supreme Court has held that a high ratio of tribal to non-member reservation acreage will NOT affect the Montana analysis.' 37 Thus, if there are even small parcels of non-Indian land on the reservation and tribal UWB telecommunications network causes interference, the FCC may be able to enjoin tribes from broadcast. To avoid the Montana pitfalls when implementing a UWB telecommunications network, a model tribal reservation should contain no non-tribal residents living on non-Indian fee lands. But even those tribes with non-tribal residents may well be able to satisfy the Montana concerns in two ways. First, tribes can argue that there will be no interference to non-Indian lands. Second, even if tribal emissions did leak onto non-Indian reservation lands, tribes could argue that Montana's "political and economic" exception is applicable: UWB telecommunications networks are necessary to the continued "economic security" of the tribe. 1 38 non-Indian owned corporation working on the reservation] and [a negligent non-Indian driver employed by the corporation who caused an accident with an Indian driver] to defend against this commonplace state highway accident claim in an unfamiliar court is not crucial to 'the political integrity, the economic security, or the health or welfare of the [Three Affiliated Tribes]'") (quoting Montana, 450 U.S. at 566); Montana, 450 U.S. at 564-65 ("Since regulation of hunting and fishing by nonmembers of a tribe on lands no longer owned by the tribe bears no clear relationship to tribal self-government or internal relations, the general principles of retained inherent sovereignty did not [empower] the [ ] Tribe.").
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Atkinson Trading Co., 532 U.S. at 657 n.12 (emphasis in original).
137
See Brendale v. Confederated Tribes & Bands of Yakima Nation, 492 U.S. 408 (1989) (holding the tribe authorized to zone a small, non-Indian parcel of land in the middle of a closed, largely uninhabited 800,000 acre tribal land). But Atkinson Trading rejected that Brendale stood for the general proposition that tribes can regulate non-members whenever the parcel of non-Indian land is "miniscule in relation to the surrounding tribal land." Atkinson Trading Co., 532 U.S. at 657. The Atkinson Trading Court concluded that " [i] rrespective of the percentage of non-Indian fee land within a reservation, Montana's second exception grants Indian tribes nothing beyond what is necessary to protect tribal self-government or to control internal relations." Id. at 658. (citing Strate, 520 U.S. at 459 (quoting Montana, 450 U.S. at 564)).
138
Beyond the economic resource arguments provided herein, tribes might contend that UWB installation that in-
B. Does the FCC Have a Duty To Exempt Tribes From UWB Regulation Under the Trust Doctrine?
If a court holds that tribal sovereignty is not a bar to FCC regulation, tribes can alternatively argue that the Commission has a duty to exempt tribes from restrictions on UWB telecommunications networks. In ruling on this argument, a court will determine: (1) if the Commission has a limited or fiduciary duty to Indian tribes; (2) the scope of that duty; and (3) whether the Commission has breached that duty by applying UWB regulations to tribes. 1 39
i. Does the Commission Have a Limited Duty or a Fiduciary Duty?
The Supreme Court has recognized the "undisputed existence of a general trust relationship between the United States and the Indian people."
4 ) The trust relationship extends "not only to Indian tribes as governmental units, but to tribal members living collectively or individually, on or off the reservation."'
In analyzing trust claims, courts distinguish between duties arising from a general or limited, trust and a fiduciary trust. The Supreme Court terference with tribal telecommunications networks by nonIndians from cellular telephone transmissions are encroaching on a "unitary resource" of the tribe, and that tribes may regulate their resource as they see fit. See Montana, 137 F.3d at .1141 (holding that exclusive tribal regulation of a lake lying on both Indian and non-Indian land was permitted and that Indian regulation was integral to the tribe's economic future because "'[a] water system is a unitary resource. The actions of one user have an immediate and direct effect on other users '") 286, 296 (1942) [hereinafter Mitchell II] ; United States v. Cherokee Nation of Okla., 480 U.S. 700, 707 (1987) (stating that the law is "well established that the Government in its dealings with Indian tribal property acts in a fiduciary capacity."); Cherokee Nation, 30 U.S. at 17 (Marshall, CJ.) (drawing upon the concept of a protectorate or alliance relationship founded upon agreement by treaty and describing Indian tribes as "domestic dependent nations" which "look to [the U.S.] government for protection.").
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Little Earth of United Tribes, Inc. v. HUD, 675 F. Supp. 497, 535 (D. Minn. 1987 187, 190-91 (1987) (holding that a fiduciary obligation existed with respect to the management of oil and gas leases when the statutory language included: "to fulfill the trust responsibility of the United States for the administration of Indian oil and gas resources"; "to effectively utilize the capabilities of the States and Indian tribes in developing and maintaining an efficient and effective Federal royalty management system"; and "the Secretary should aggressively carry out his trust responsibility in the administration of Indian oil and gas"); Cobell v. Babbit, 91 F. Supp. 2d 1 (D.D.C. 1999) (holding that a fiduciary relationship existed when Congress created the Individual Indian Money Trust.); Short v. United States, 50 F.3d 994, 998 (Fed. Cir. 1995) (holding that certain federal statutes providing for the payment of interest on tribal trust funds held by the United States, "in conjunction with the government's fiduciary duty to Native American tribes, give the plaintiffs a substantive right to damages, including interest" for breach of that duty) (citing Mitchell II, 463 U.S. at 224-26); Navajo Nation v. Hodel, 645 F. Stipp. 825, 827-30 (D. Ariz. 1986 ) (holding that the use of the terms "special relationship" and "trustee" and the description of the Indian whether "the relevant statutory and regulatory provisions [contain] an enumeration of duties which would justify a conclusion that Congress intended the Secretary to be a trustee."
15
In Mitchell II, the statute expressly mandated that sales of timber from Indian trust lands be based upon the Secretary's consideration of "the needs and best interests of the Indian owner and his heirs" and that proceeds from such sales be paid to owners "or disposed of for their benefit."' 15 1 In promulgating regulations under the General Allotment Act, the government recognized its duties in "managing the Indian forests so as to obtain the greatest revenue for the Indians consistent with [the] proper protection and improvement of the forests. "' 152 Thus, the Court held that the government has "expressed a firm desire that the Tribe should retain the benefits derived from the harvesting and sale of reservation timber. Ct. 285, 293 (1990 ), affd, 935 F.2d 281 (Fed. Cir. 1991 , cert denied, 502 U.S. 10570 (refusing to find a fiduciary trust relationship where plaintiff could not point to a statute or regulation that created a duty on behalf of the government that would require the government to manage water delivery to and irrigation of individual farm allotments.); Osage Tribal Council v. Dep't of Labor, 187 F.3d 1174 , 1183 -84 (10th Cir. 1999 If a statute is not sufficiently detailed to support the existence of a fiduciary relationship, courts can find a fiduciary relationship when the federal government has control or supervision over tribal monies or properties.
158 Some courts have held that there is a fiduciary duty even when the government has less than complete management control of the resources.
159
The Commission should concede that at least a general trust relationship exists between the Commission and Indian tribes. In its Statement of Policy, the Commission maintains that it recognizes its own "general trust relationship with, and responsibility to, federally recognized Indian Tribes."' 1 " The Commission will most likely contest the existence of a fiduciary relationship with Indian tribes.
Tribes can make two arguments to support a conclusion of fiduciary duty with the Commission. First, the 1996 Act, its legislative history and FCC regulations suggest the Commission has a fiduciary duty with respect to tribes. Admittedly, the 1996 Act does not mention the words "trust," "best interests," or Indians." However, the Universal Service provisions of the 1996 Act can be interpreted to imply a duty to ensure telecommunications regulations benefit Indian tribes. Id.
156 Id. 157 Id.
158
Mitchell 11, 463 U.S. at 225 ("[A] fiduciary relationship necessarily arises when the Government assumes such elaborate control over forests and property belonging to Indians. ... [Where] the Federal Government takes on or has control or supervision over tribal monies or properties, the fiduciary relationship normally exists with respect to such monies or properties (unless Congress has provided otherwise) even though nothing is said expressly in the authorizing or underlying statute (or other fundamental document) about a trust fund, or a trust or fiduciary connection." (citing Navajo Tribe of Indians v. United States, 624 F.2d 981, 987 (1980) ). See Cobell v. Norton, 240 F.3d 1081, 1098 (D.C. Cir. 2001) (noting that "courts correctly recognize a trust relationship even where it is not explicitly laid out by statute").
59
Brown v. United States, 86 F.3d 1554 , 1558 -62 (Fed. Cir. 1996 (holding that the statutes and regulations governing commercial leasing of Indian lands need not give the terpretation is supported by the 1996 Act's legislative history.' 6 2 Further, the FCC's Statement of Policy notes that the Commission will act "in accordance with the federal government's trust responsibility"' 6 3 and the goals and principles outlined in the policy can be understood as committing the Commission to act in the best interests of the tribes. The detailed rules adopted by the Commission to promote tribal telecommunications services are part of the agency's "federal trust responsibility to ensure a standard of livability for members of Indian tribes on tribal lands. "' 164 Second, if the statute and regulations are not sufficiently specific, the Commission's "control or supervision" over "tribal ... propert[y] " gives rise to a fiduciary relationship.
165 Just as the government assumed elaborate control over forests and property belonging to Indians in Mitchell II, the FCC has long sought to establish elaborate control over physical telecommunications infrastructure on tribal lands and the use of frequency spectrum on tribal lands. 1
66
The Commission can probably convince a court that a fiduciary relationship does not exist. First, the Commission may argue that spectrum is not a resource that can be treated as a trust corpus. 167 In Grey v. United States, the court held that water is not a trust corpus, because it is not a source of wealth that must be managed to maximize income that is distributed as profits.
1 68 The Commission may also argue that spectrum use does not produce income that can be disbursed as profits. Tribes can respond to these arguments by pointing to cases that undermine Grey'16, and arguing that spectrum is a limited resource that government "ongoing management responsibility over the day-to-day administration of commercial leases," in order to satisfy the Mitchell I1 "control or supervision" test.).
166
Statement of Policy, supra note 35, at para. 4.
161
See e.g., ficarilla Apache, 728 F.2d at 1564-65 ("[1]t [is] evident that the purpose of the statute was to ensure that the Indian tribes receive the maximum benefit.").
162
The legislative history contains strong language supporting the duty to increase telecommunications on tribal lands. See supra note 83.
1'6s
See Statement of Policy, supra note 35.
164
Universal Services Order, supra note 37, para. 23.
1'.5
Mitchell II, 463 U.S. at 224.
16(6 See supra Part V.
167 In order for a common-law trust to exist, there must be "a trustee (the United States), a beneficiary (the Indian allotees), and a trust corpus (Indian timber, lands and funds). " Mitchell could generate income for tribes. Even if tribes can effectively rebut these arguments, they will have difficult, responding to the Commission's other arguments.
Second, the Commission can argue that even if Congress did intend to impose an obligation to increase telephone penetration rates on tribal lands, Congress did not intend to create a fiduciary relationship between the Commission and Indian tribes. The Communications Act does not mention the words "trust" or "tribes. " Mitchell J, 170 ficarilla Apache, 1 7 1 and other cases finding a fiduciary relationship can be distinguished, because they generally involve agencies that specialize in Indian affairs and involve statutes that list specific responsibilities such as the management of Indian trust accounts, the distribution of government resources to tribes or the management of natural resources on tribal lands. The Commission can cite to cases where the courts have found no fiduciary duty even though a statute imposed more specific obligations than the Communications Act.
172
Third, the Commission can argue that the genCl. Ct. 417, 423-27 (1991) (holding that water rights can be a trust corpus).
170
Mitchell II, 463 U.S. at 206.
171
Jicarilla Apache, 728 F.2d at 1555.
172
See, e.g., White Mountain Apache Tribe v. United States, 249 F.3d 1364 , 1372 -77 (Fed. Cir. 2001 ) (the following statutes and regulations do not impose fiduciary obligations: the National Historic Preservation Act ("NHPA") (requiring federal agencies to manage and maintain historic properties under their control); the Historic Sites, Buildings, Objects and Antiquities Act of 1935, (requiring the Secretary of the Interior to "restore, reconstruct, rehabilitate, preserve and maintain" any historic or prehistoric buildings or property); Title XI of the Education Amendments Act of 1978 (requiring the Secretary of the Interior to bring "all schools, dormitories, and other facilities" operated by the Bureau of Indian Affairs "into compliance with all applicable Federal, tribal, or State health and safety standards"); the Improving America's School's Act of 1994 (requiring federal government to "maintain all school and residential facilities to meet appropriate Tribal, State or Federal safety, health and child care standards"); 25 U.S.C. §177 (2000) (precluding conveyance of Native American lands without United States' approval); the American Indian Trust Fund Management Act of 1994 (requiring Special Trustee for Native Americans to certify that the Department of the Interior's budget requests to Congress are adequate to "discharge, effectively and efficiently, the Secretary's trust responsibilities" to Native Americans)).
173 See, e.g., Morongo Band of Mission Indians v. FAA, 161 F.3d 569, 574 (9th Cir. 1998 ) ("Thus, although the United States does owe a general trust responsibility to Indian tribes, unless there is a specific duty that has been placed on the government with respect to Indians, this reeral regulation of tribal lands do not give rise to a fiduciary duty. The "control Osage Tribal Council, 187 F.3d at 1184 ("[W] e affirm the Secretary's determination that the Osage Tribal Council is not entitled to tribal sovereign immunity in this case because the SDWA whistle blower provision explicitly abrogates that immunity.").
175
Id. at 1183-84 (" [T] he Secretary was not carrying out his duties with respect to administering Indian property or funds, rather the Secretary was carrying out his duties with respect to Congress' mandate on safe drinking water.").
176
See, e.g., Manchester Band of Pomo Indians, Inc. v. United States, 363 F. Supp. 1238 , 1243 (N.D. Cal. 1973 ) (allowing recovery against government for mismanagement of tribal trust funds); Lounder v. United States, 108 F.3d 896, 903 (8th Cir. 1997) ("We hold that by providing an unreasonably short time period to allow beneficiaries to apply for their share of the fund and failing to provide beneficiaries with adequate notice, the Secretary acted contrary to his commonlaw obligations as trustee."); Red Lake Band of Chippewa Indians v. Barlow, 834 F.2d 1393 , 1399 (8th Cir. 1987 ) ("We believe the Secretary must actively seek the best use of the funds to ensure that they are in fact used 'for the benefit' of the Band.").
177 See, e.g., Lincoln v. Vigil, 508 U.S. 182, 195 (1993) (holding that fiduciary duty could not limit the Service's discretion to reorder its priorities from serving a subgroup of beneficiaries to serving the broader class of all Indians nationwide.); Hodel, 645 F. Supp. at 828 ("The court can discern no practical alternative method by which the BIA can fulfill its fiduciary duty to all Indian tribes and organizations under the ICWA and Snyder Act .... The BIA cannot be expected to know the needs of each applicant without input from the in litigation, 78 179 See, e.g., Mitchell 11, 463 U.S. at 226-27 (holding that the statutes and regulations at issue could fairly be interpreted as mandating compensation by the government for violations of its fiduciary responsibilities in the management of Indian property); Jicaril Apache, 728 F.2d at 1569 (holding breach of fiduciary duty in mismanaging oil and gas leases on Indian lands, because the Department of the Interior failed to apply the accounting method that yielded the tribe the greatest royalties and failed to adequately monitor development of the leases sufficiently to insure compliance with the terms thereof); Confederation Tribes of the Warm Springs Reservation of Or. v. United States, 248 F.3d 1365 , 1371 -76 (Fed. Cir. 2001 ) (holding that BIA mismanaged Indian timber resources by including too much green timber in the sale, serious errors in BIA's accounting procedures resulted in an undercount of the actual amount harvested, and trees were taken from areas that were not designated in the timber contract); Navajo Nation v. United States, 263 F.3d 1325 , 1332 -33 (Fed. Cir. 2001 ) (holding the United States breached its fiduciary duties to the tribe, since the United States' actions were clearly in the mining company's interest and contrary to the tribe's interest); Pawnee, 830 F.2d at 192 (rejecting the argument that the Government did not pay Indians as royalties on the basis of the highest market value for the particular type of gas produced by the leases and stating that Interior is "not required to go beyond directives and leases which are consistent with the statutes and regulations."); Smith v. United States, 515 F. Supp. 56, 60-62 (N.D. Cal. 1978) §201, at 442 (1959) . It is the nature of any instrument that establishes a trust relationship that many of the duties and powers are implied herein. They arise from the nature of the relationship established. While the government's obligations are rooted in and outlined by the relevant statutes and treaties, they are largely defined in traditional equitable terms.
[Vol. 11 government conduct. REV. 1471 REV. , 1522 REV. (1994 .
It is crucial to note that the Mitchell cases are confined to the Tucker Act context and the cases should have only limited applicability to tribal claims for equitable or First, the Commission has a duty to "consult with Tribal governments prior to implementing any regulatory action or policy that will significantly or uniquely affect Tribal governments, their land and resources." 18 9 Tribes can contend that prior to the issuance of UWB regulations on February 14, 2002, the FCC had a duty to analyze whether application of the regulations to Tribal lands was appropriate. The restrictions on UWAJB "significantly or uniquely" affect tribal governments and resources in several ways. The regulation has a primafacie impact on tribal resources by preventing tribes from using their spectrum in a particular manner. Additionally, the regulations have an impact on tribal governments by precluding tribal governments from using certain applications of TWB. For example, UWB technology could be installed in government buildings and used by government officials to provide much needed telecommunications services. Finally, the regulations have an adverse impact on tribal resources and tribal governments by preventing tribes from realizing the economic, social and cultural benefits of UWB deployment. ' 4 Second, the Commission has a duty to "remove undue burdens that its decisions and actions place on Tribes."t)I Tribes can contend that, the regulations restricting UWB telecommunications networks limit economic, governmental and cultural development on tribal lands ' 9 2 and place an "undue burden" on the Indian tribes.
Third, tribes can argue that the Commission has a duty under the Tribal Executive Order to defer to tribes when they elect to promulgate their own regulatory scheme. The Tribal Executive Order states that the federal government should "grant Indian tribal governments the maximum administrative discretion possible" when enforcing regulations. 19 " The TribalExecutive Order further requires that federal agencies "encourage Indian tribes to develop their own policies to achieve program objectives," "defer to Indian tribes to establish standards," and "in determining whether to establish Federal standards, consult with tribal officials as to the need for Federal standards and any alternatives that would limit the scope of Federal standards or otherwise preserve the prerogatives and authority of Indian tribes. "' 9 4 Because the tribe has decided to exercise its sovereignty by developing its own policies and standards with regard to UWB technology, the Commission has a duty to defer to the tribal government. (1) encourage Indian tribes to develop their own policies to achieve program objectives; (2) where possible, defer to Indian tribes to establish standards; and (3) in determining whether to establish Federal standards, consult with tribal officials as to the need for Federal standards and any alternatives that would limit the scope of Federal standards or otherwise preserve the prerogatives and authority of Indian tribes.
195 47 U.S.C. §151 (2000) .
196 47 U.S.C. § §154(i), 303(r) (2000) .
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198 See supra Part IV.
199 463 U.S. 110 (1983) . This case involves the govern-
The Commission may be able to persuade a court it has not violated its general duty to Indian tribes by arguing that its duty to tribes is limited by competing duties spelled out in the Communications Act. The FCC has a mandate to facilitate a "rapid" and "efficient" national and global communication system serving "all the people of the of unresolved interference issues, the Commission continues to restrict UWB deployment.1' 98 The Commission can argue that these interference concerns also pertain to tribal use of UWB. Not only would there be a risk of interference off the reservation, but there would be interference with other technologies in use on the reservation. Thus, to perform its general regulatory duties, the FCC must balance its duty to Indian tribes against the need to maintain universal restrictions on UWB. In exercising this duty, the Commission must determine that the need for uniform UWB regulations outweighs tribal sovereignty. There is substantial case law to support this argument. In Nevada v. United States, '1 9 the Supreme Court concluded that an agency's duty to tribes is limited when the agency has conflicting duties for the general public. 2 " Cases discussing whether an agency has violated its specific duties to tribes when implementing a general statute provide furment's attempt to undo an earlier settlement decree regarding the distribution of water rights between a tribe (represented by the government) and an irrigation district (also represented by the government). The Court held that res judicata precluded the current attempt to seek additional water rights for the Indians. Id.
20
Id. at 128. Congress was requiring the Secretary of the Interior to carry water on at least two shoulders when it delegated to him both the responsibility for the supervision of the Indian tribes and the commencement of reclamation projects in areas adjacent to reservation lands. But Congress chose to do thus and it is simply unrealistic to suggest that the Government may not perform its obligation to represent Indian tribes in litigation when Congress has obliged it to represent other interests as well. In this regard, the Government cannot follow the fastidious standards of a private fiduciary, who would breach his duties to his single beneficiary solely by representing potentially conflicting interests without the beneficiary's consent. The Government does not 'compromise' its obligation to one interest that Congress obliges it to represent by the mere fact that it simultaneously performs ther support for this conclusion.4 0 1 For example, in Skomish Indian Tribe v. FERC, 20 2 a Tribe sought to obtain a preliminary permit to develop a hydropower facility. The FERC denied the permit application on the grounds that the tribal proposal conflicted with the city's relicense application for a hydropower facility.
2 3 The tribe argued that FERC, by following its regulations that mandated it deny the tribe's application, ignored its trust responsibility toward Indian tribes. 2°1 4 The Ninth Circuit noted that although FERC does have a fiduciary responsibility towards Indian tribes, the responsibility must be exercised in the context of the Federal Power Act ("FPA") . The court concluded that the FERC does not have to afford tribes "greater rights than they would otherwise have under the FPA and its implementing regulations." 2 0 5 Because the Tribe's permit application was barred by FERC regulations, the federal trust responsibility did not compel its acceptance. Tribes can respond to the conflicting obligation argument in two ways. First, they may demonstrate that there would be no interference off the reservation because transmissions would be limited to the reservation. Second, the FCC does not have a duty to protect other people on the reservation from interference. The Statement of Policy specifically establishes the duty to "Indian Tribes" and "Tribal Governments;" 2 " 6 not tribal members and reservation residents.
Even if the scope of duty is not restricted by a competing interest, a court is likely to conclude another task for another interest that Congress has obligated it by statute to do.
201
See Skomish Indian Tribe v. FERC, 121 F.3d 1303 , 1308 -09 (9th Cir. 1997 .
FERC is "subject to the United States' fiduciary responsibility towards Indian tribes, which, in essence consists of acting in the interests of the tribes." Nevertheless, it exercises this responsibility in the context of the FPA. Hence, FERC has previously rejected arguments that it must afford Indian tribes greater rights than they would otherwise have under the FPA and its implementing regulations. Here, the Tribe's permit application is barred by FERC's regulations, and the federal trust responsibility does not compel its acceptance. (internal citations omitted); Covelo Indian Cmty. v. FERC, 895 F.2d 581, 586 (9th Cir. 1990) LJ. 137, 13941 2000 LJ. 137, 13941 (explaining that the 1996 Telecommunications Act and FCC actions are intended to increase telephone penetration rates in tribal areas).
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Id. In June 2000, the FCC adopted a policy statement outlining its goals for tribal telecommunications.
210 Wireless Policy Order, supra. note 38, para. 39-41.
[W]e believe that parties should seek waivers of specific rules or file other requests for regulatory relief in instances where greater flexibility than the rules allow would facilitate the provision of service to tribal lands. We strongly encourage parties to file such requests where needed, and delegate authority to the Wireless Telecommunications Bureau and the International Bureau to consider these waivers as they apply to terrestrial wireless and satellite-based services, respectively. Parties seeking a waiver are encouraged to provide evidence of an agreement with tribal authorities that includes a commitment to serve the tribal lands. 
222
Uncertainty surrounding the interference issue has than through litigation in the courts. Furthermore, the costs of filing a petition for waiver with the FCC pale in comparison to the costs of litigation. Tribes should concentrate their resources on gaining administrative approval for the use of UWB telecommunications networks on tribal lands.
VII. CONCLUSION
Because UWB technology is the most promising technological solution to the tribal telecommunication crisis, tribal lawyers should analyze legal tools available to enable deployment of UWBbased communication systems. In addition to benefiting tribes, a successful tribal U WB telecommunications network may prompt the FCC to relax its UWB regulations for all users. However, as this article has demonstrated, litigation strategies are complex, time-consuming and ultimately unlikely to succeed. Therefore, UWB proponents should focus their resources on petitioning the FCC to waive their UWB restrictions on tribal lands. 
